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Statement of the Case. 

This was a prosecution in the Police Court under section 
2 of the act of February 17, 1898, for selling milk of an 
inferior quality without the purchaser having requested 
such inferior quality, and without the vendor notifying the 
purchaser that the milk was of an inferior quality. The in- 
fyrmation charged that the milk was furnished to the 
lk 





Homeopathic Hospital, and was stale or dirty, or both, and 
contained fecal matter. 

The defendant moved to quash the information upon the 
grounds set forth in the record. The police judge was of 
the opinion that the standard prescribed for milk was con¬ 
tained in section 3 of the statute, and if the milk did not 
violate any of the requirements of that section, a prosecu¬ 
tion did not lie under section 2, and sustained the motion to 
quash. The plaintiff excepted to this ruling and applied to 
this court for a writ of error, which was allowed. 

Assignments of Error. 

1. The court below erred in sustaining the motion to 
quash. 

2. The court erred in ruling that a prosecution did not 
lie against the defendant under section 2 of the act, under 
the conditions described in the information. 

3. The court erred in holding that section 3 of the act 
contained the only requirements relating to the purity of 

milk. 

ARGUMENT. 

Section 2 of the act, under which the present prosecution 
lies, reads as follows: 

“Sec. 2. That the term ‘drug,’ as used in this act 
shall include all medicines for external or internal 
use, antiseptics, disinfectants, and cosmetics. The 
term ‘food,’ as used herein, shall include confec¬ 
tionery, condiments, and all articles used for food or 
drink by man, and if there be more than one quality 
of any article of food or drugs known by the same 
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name the best quality thereof shall be furnished to 
the purchaser, unless he otherwise requests at the 
time of making such purchase, or unless he be noti¬ 
fied at such time of the inferior quality of the article 
delivered.” 

The portions of section 3 material to the present discus¬ 
sion are: 


(&) In the case of food: First, if any substance 
or substances have been mixed with it so as to reduce 
or lower or injuriously affect its quality or strength; 
second, if an inferior or cheaper substance or sub¬ 
stances have been substituted wholly or in part for 
it; third, if any valuable constituent has been wholly 
or in part abstracted from it; fourth, if it is an imita¬ 
tion of or is sold under the name of another article; 
fifth, if it consists wholly or in part of a deceased, 
decomposed, putrid or rotten animal or vegetable sub¬ 
stances, whether manufactured or not; sixth, if it is 
colored, coated, polished, or powdered whereby dam- 
age is concealed, or if it is made to appear better or 
of greater value than it really is; seventh, if it con¬ 
tains any added poisonous ingredient or any in¬ 
gredient which may render it injurious to the health 
of a person consuming it; eighth, in the case of milk, 
if it contains less than three and one-half per centum 
of fat, less than nine per centum of solids no fat, and 
contains more than eighty-seven and one-half per 
centum of water; * * * Provided , That an 

offense shall not be deemed to be committed under 
this section in the following cases, that is to say, first 
where the order calls for an article of food or drug 
inferior to such standard, or where such difference is 
made known by being plainly written or printed on 
the package; second, where the article of food or 
drug is mixed with any matter or ingredient not in- 
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jurious to health and not intended fraudulently to 
increase its bulk, weight, or measure or conceal its 
inferior quality, if at the time such article is delivered 
to the purchaser it is made known to him that such 
article of food or drug is so mixed.” 

“Sec. 9. That all prosecutions under this act shall 
be in the police court of said District, on information 
brought in the name of the District of Columbia, and 
on its behalf; and any person or persons violating 
any of the provisions of this act shall be deemed 
guilty of a misdemeanor, and upon conviction shall 
be punished by a fine of not less than five dollars nor 
more than one hundred dollars.” 

It is difficult to perceive how the provisions of section 3 
exclude the application of section 2, so far as milk is con¬ 
cerned. The language of section 2 is general. It applies to 
all articles of food; and all articles of drink used as food are 
included in the prohibition. It is plain that section 2 is not 
repealed by section 3, but both should be read together, un¬ 
less clearly repugnant to each other. Being adjoining sec¬ 
tions of the same act, only a serious blunder on the part of 
the law-making body would make such an inconsistency as 
to render either unenforceable. If a prosecution cannot be 
maintained under section 2, it must be because the language 
of that section is not applicable to the conditions. 

L 

“ Quality.” 

The only serious question in the case seems to be, Is there 
more than one quality of milk known by the name of milk? 
That there are different forms of milk, known by different 
names, is a matter of common knowledge—skimmed milk, 
cream, clabber, butter, cheese. A purchaser asking for milk 
would be entitled to that article before the cream had been 





remo\ ed from it, and before it reached the curdled condition 
known as clabber. He would not be given cheese or butter, 
because these forms are so different from the original milk 
that there can be no possibility of mistake or deception. 

But is there only one quality of the milk itself? Is milk 
that is stale or dirty, or both, and which contains fecal mat¬ 
ter, the same quality of milk as milk that is pure and fresh? 
The defendant claims that there is not a difference in the 
quality of the milk, but only in the condition of the milk. 
This depends upon what the word quality means. 

Quality .—Quality is defined as the condition of 
being of such a sort as distinguished from others; 
special or temporary character; profession, occupa¬ 
tion.^ 

23 Am. & Eng. Enc., 533. 

Quality. —1. The condition of being such and 
such a sort as distinguished from others; nature or 
character relatively considered, as of goods; character, 
sort, rank. 

“2. Special or temporary character, profession, oc¬ 
cupation; assumed or asserted rank, part or position. 

“3. That which makes, or helps to make, anything 
such as it is; anything belonging to a subject or pred¬ 
icable of it; distinguishing property, characteristic 
or attribute; peculiar power, capacity or virtue; dis¬ 
tinctive trait; as the tones of a flute differ from those 

of a violin in quality; the great quality of a states¬ 
man. 

******* 

Syn. Property, attribute, nature, peculiarity; 
sort, rank, disposition, temper.” 

Webster's International Dictionary. 



“Quality (2).—Special or temporary character; pro¬ 
fession, occupation. State vs. Martin, 30 S. W., 421; 
HO Ark., 343; 28 L. R. A., 153.” 

7 Words & Phrases Judicially Defined, 5870. 

If quality, then, is the temporary character of an article 
the definition would seem to apply very appropriately to the 
present situation. It would serve no useful purpose to argue 
that the quality or temporary character of the kind of milk 
described in the information is of the same quality as milk 
that is fresh and pure. It is obviously of an inferior quality. 

It is submitted that it was the plain intention of Congress 
in making this general provision forbidding the sale of an 
inferior quality of any article of food or drug to cover just 
>uch cases its the one at bar. Any purchaser going into it 
merchant’s store and asking for a certain article of food is 
entitled to have such an article furnished to him that is 
tresh and wholesome. Any article of food which has de¬ 
teriorated by raison of careless handling, or by mere lapse of 
time, is not of that character or quality to which the pur¬ 
chaser is entitled under the law. The object of the law was 
to require vendors of food to furnish to customers sound and 
wholesome food. 

In the case at bar the prosecution was prepared to prove 
that a bacteriological analysis of the milk disclosed a very 
high percentage of germs (lactic acid organisms) which 
are found only in milk that is stale or dirty, or both stale and 
dirty, the analysis not being sufficiently accurate in charac¬ 
ter to distinguish between stale and dirty milk, and a man¬ 
ner of analysis which will so distinguish has not yet been in¬ 
vented. The prosecution was also prepared to prove that the 
milk contained a high percentage of colon bacilli, which are 
found only in the presence of fecal matter. The latter indi¬ 
cated the very careless handling of the milk at the time of 
milking, supposing (which the prosecution w*as unable to 
prove) that the fecal matter was not intentionally added to 
the milk. 
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This view of the act is substantiated by the proviso of sec¬ 
tion 3, found at the end of the section, which reads: 

“ Provided , That an offense shall not be deemed to 
be committed under this section in the following 
cases, that is to say first, where the order calls for an 
article of food or drug inferior to such standard or 
where such difference is made known by being 
plainly written or printed on the package; second, 
where the article of food or drug is mixed with any 
matter or ingredient not injurious to health and not 
intended fraudulently to increase its bulk, weight or 
measure or conceal its inferior quality, if at the time 
such article is delivered to the purchaser it is made 
known to him that such article of food or drug is so 
mixed.” 

Here we have a provision exactly in line with the require¬ 
ments of section 2 providing that an inferior quality may be 
furnished if the purchaser is made plainly aware of what is 
being sold to him. This emphasizes the view that only 
articles of food of good quality and of a prescribed standard 
should be furnished to the purchaser, unless at the time of 
the purchase the latter is advised that he is not obtaining the 
quality or character of goods which the law provides. 


n. 

The dealer is bound to know the quality or char¬ 
acter of the food he sells. 

The principle upon which this case rests is found in the 
District of Columbia v*. Lynham, 16 App., 85, where this 
court passed upon another provision of this act. There it was 
decided that (Syl.): 




8 


“It is no defense for a druggist who is prosecuted 
for selling an adulterated drug in violation of the act 
of Congress of February 17, 1898 (30 Stat., 246), 
relating to the adulteration of foods and drugs in 
this District, to show simply that he was at the time 
of sale, or of possession for sale, ignorant of the fact 
that the drug was adulterated. He must know what 
he sells or purposes to sell, and that it conforms to the 
standard prescribed bv law” * * * 

The court said (pp. 88-89): 

“In the trial of a prosecution under this statute, it 
is incumbent upon the District of Columbia, in whose 
name the prosecution is conducted, to prove the sale 
and delivery of the medicine or drug by the defend¬ 
ant, or his possession thereof for purpose of sale, and 
that the same was adulterated within the meaning of 
the statute. The prosecution upon such proof makes 
out a prima facie case of guilt against the defendant; 
and it is no defense for the defendant to show simply 
that he was at the time of sale, or of possession for 
sale, ignorant of the fact of such adulteration of the 
drug or medicine. He must know what he sells or 
purposes to sell, and that it conforms to the standard 
prescribed by law. As a registered druggist, he holds 
himself out to the public as being sufficiently skilled 
to know and to understand of what constituents or 
ingredients, the drugs and medicines that he offers 
for sale are composed, and especially in respect to all 
such drugs and medicines as are recognized and de¬ 
scribed in the pharmacopoeia. It is not in his mouth 
to say, when it is shown that the drug was impure or 
adulterated at the time of sale that he was ignorant 
of the fact. If such defense could be allowed there 
would be no protection to the public against impuri¬ 
ties and adulterations of foods and drugs.” 
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And again at pages 90 - 91 : 

“The American cases which hold a similar doc¬ 
trine to that just stated are numerous. They hold 
that a party forbidden to sell, or keep for sale, any 
article of food or drug, adulterated and not according 
to a defined standard of purity, cannot relieve him¬ 
self from liability by showing that he sold or offered 
to sell the article without knowledge of its impurity 
or adulteration. He must be taken to know of what 
the article is constituted that he offers for sale. And 
unless the statute expressly declares that the party 
shall be convicted only upon its being shown that the 
drug or medicine was sold, or possessed to be sold, by 
the defendant, knowing it to be adulterated or im¬ 
pure, the question of the knowledge of the defendant 
as to the adulteration or impurity of the article is 
wholly immaterial to the matter of guilt of the de¬ 
fendant. The purpose and policy of the statute is to 
prohibit unconditionally and unqualifiedly the sale 
of impure and adulterated drugs, and thus to protect 
the public against injury; and the safety to the pub¬ 
lic consists in the integrity, skill, and knowledge of 
the druggist, in the exercise of his professional em¬ 
ployment. It is to secure these objects in the business 
of druggists that statutes have been passed in most 

of the States, of the stringent character to which we 
have referred.” 

in the case of Bayles vs. Newton, 50 N. J. L., 549, it was 
held that a vendor of oleomargarine must inform the pur¬ 
chaser that the article is not natural butter or cheese, but an 
imitation, and shall give the purchaser a card bearing the 
name of the article and the name and address of the vendor; 
that oral information of the substance sold is not sufficient. 

The act under construction in that case provided_ 

2k 




“That no person shall sell any oleomargarine 
* * * or any substance in imitation of natural 

butter or cheese or any substance that is rendered, 
made * * * or compounded out of any animal, 

vegetable or mineral fat or oil, not produced from 
pure milk or the cream from pure milk, at retail or 
any quantity less than the original firkin or package, 
unless he first inform the purchaser that the sub¬ 
stance is not natural butter or cheese and at the time 
of sale and with each sale he shall give the purchaser 
a card or notice, printed, on which shall be the name 
of the substance sold and the name and address of 
the seller or vendor.’* * * * 

The court further said, at page 553: 

“It is enough if the person selling the article fail 
to notify the buyer that he is selling imitation of 
butter; and such notice must be given in the form 
directed by the law, otherwise a penalty will be in¬ 
curred.” 

“It is not sufficient that the seller should inform 
the purchaser that the substance is not natural butter, 
as they testify was done in this case; it is also neces¬ 
sary that a printed card or notice should be given to 
fix his attention and prevent any misunderstanding.** 

“It is not that the substance is deleterious, or the 
deception in selling it, but the failure to notify in 
the prescribed form that is punishable by the law.*’ 

People vs. Waters, 100 N. Y. S., 177: 

A sale of renovated butter, the words “renovated 
butter'* must be plainly marked on the package. It 
is no defense that the purchaser was orally informed 
that it was renovated butter. 

State vs. Hanson, 86 N. W. (Minn.), 768, same as 
to “Lard Substitute.” 
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In Regina vs. Woodrow, 15 M. & W., 404, a dealer was 
prosecuted for selling adulterated tobacco, and it was held 
that it was no defense that he did not know it to be adul- 
terated. Chief Baron Pollock said: 

“If this were a case of provisions, or of any matter 
that affected the public health, it would not be at all 
unreasonable to require a person dealing in them to 
be aware of their character and quality, and to be 
responsible for their goodness; whether they knew it 
or not, they are bound to take care.” 


Fitzpatrick m. Kelly, L. R. (8 Q. B. I).), 337, was a 
prosecution for selling adulterated food without declaring 
the admixture. The dealer sold “a pound of butter at 7 d.” 
(p. 338). Analysis showed that it contained stearine and 
palmatin (p. 339), which was not necessarily injurious to 
health. The act in that case provided: 

‘‘Any person who shall sell any article of food or 
drink knowing the same to have been mixed with 
any other substance, with intent fraudulently to in¬ 
crease its weight or bulk and he shall not declare such 
admixture to any purchaser thereof upon delivering 
the same and no other shall be deemed to have sold 
an adulterated article of food or drink or drug, as the 
case may be, under this act.” 

The court said: 

“When a man asks for butter and the tradesman, 
without notice, sells him an article which seems to 
be butter, the representation is that the article is but¬ 
ter, that is, unadulterated butter, and not adulterated 
with drippings and any and all the filthy ingredients 
suggested in the present case. The sale of an article 





by the name of butter is a representation that it is 
what the customer asked for, viz., butter, and he did 
not ask for adulterated butter. ‘It is clear that there 
need not be an express representation or statement 
that the article is unadulterated’ 99 (342). 

Commonwealth vs. Farren, 9 Allen, 489, was a prosecu¬ 
tion for selling adulterated milk, and it was held that lack 
of knowledge on the part of the dealer was no defense. 

The same was held in Commonwealth vs. Boynton, 2 
Allen, 160, as to the sale of intoxicating liquors. 

In Commonwealth vs. Holt, 146 Mass., 38, it was held 
that if the milk furnished was not of good standard quality 
it w T as no defense that the defendant had a special contract 
to furnish milk of one dairy. 

The ca*e of Buttfield vs. Stranahan, 192 U. S., 470, was a 
case deciding the same principle, but under a different state 
of facts from the present. That was an interpretation of 
the act of Congress of March 4, 1897, 29 St., 604, forbidding 
the importation of tea “inferior in purity, quality, or fine¬ 
ness, for consumption, to the standards provided for in sec¬ 
tion 3 of this act.” Section 2 of the act provided for the 
appointment by the Secretary of the Treasury of a board of 
seven experts in teas. Section 3 gave the Secretary authority, 
upon the recommendation of the board, to “fix and establish 
uniform standards of purity, quality and fineness, for con¬ 
sumption, of all kinds of teas imported into the United 
States.” 

The statute was attacked because there were no standards 
legally fixed, since the delegation of power to the board was 
null and void. But the court held otherwise. 

Other cases decided by the Supreme Court which seems to 
involve this principle are 

Oundling vs. Chicago, 177 U. S., 183, forbidding the sale 
of cigarettes without a license. 
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Turner m. Maryland, 107 U. S, 38, 51, 54, forbidding 
the exportation of tobacco from the State unless inspected 
{urn passed in marked hogsheads. 

Mugler vs. Kansas, 123 U. S., 623, prohibiting the manu¬ 
facture and sale of intoxicating liquor. 

Powell vs. Pennsylvania, 127 .U. S., 678, 686, prohibiting 
the manufacture and sale of oleomargarine. 

Plumley vs. Mass., 155 U. 8., 461, id., sup. 

Datry Co. vs. Ohio, 183 U. S„ 238, 246, forbidding the 
coloring of oleomargarine in imitation of butter. 

N Y. vs. Van De Carr, 199 U. 8., 552, 559, 563, provid¬ 
ing that no milk should be kept for sale without a permit 
from the board of health. 


279. Poor Quality Without Deception .—Poor 
quality which is visible to the eye so that there is no 
danger of deception, may be dealt with in the inter¬ 
est of public health and safety, so in the case of rot¬ 
ten fruit, or putrid meat. Where the injurious 
quahty is not visible, the protection of health concurs 
with the prevention of fraud, and increased penalties 
are sometimes provided for selling unwholesome pro¬ 
visions without making their condition known to the 
buyer. Where visibly poor quality affects neither 
*^1"’ nor safet y the P olice power does not interfere." 

280 . Deceptive Practices—Adulteration.—The 

public is apt to be misled where inferior and superior 
articles naturally look alike, and where an inferior 
article is so treated as to look like a superior article • 
in the latter case we speak of imitation. AdultenJ 
tion is a term applied to articles of consumption (food 
and drugs) and means properly the admixture of in¬ 
ferior or other than the usual or legally allowed in¬ 
gredients, but is used in statutes so as to indude sub- 
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stitutes and imitations, and sometimes even naturally 
bad quality.” 

Freund on Police Power, p. 266. 


“It was the purpose of the statute to prohibit not 
only dealing in milk which had been adulterated, but 
also in milk of such inferior quality as to fall below 
the standard named in section third. It is equally a 
fraud on the buver whether the milk which he buvs 
was originally good and has been deteriorated bv the 
addition of water, or whether in its natural condition 
it is so poor that it contains the same proportion of 
water as that which has been adulterated.” 

State vs. Smyth, 14 R. I., 100, 101. 


We think it hardly necessary to refer to the legislation or 
the large number of adjudications bearing upon the subject 
of milk adulteration, or the manufacture and sale of imita¬ 
tions of butter and cheese. Laws are not uncommon which 
forbid or make punishable, the sale of an inferior grade or 
quality of an article of food or drink in lieu of the ordinary 
grade or quality of the article. The act of March 2. 1895. 
section 9 (28 Stats.. 709), for example, forbids the sale of 
skimmed milk except as such and from vessels distinctly 
marked “skimmed milk. v The manufacture and sale of 
process or renovated butter is frequently prohibited, either 
specifically, or in general terms (District of Columbia vs. 
Cobum, 38 W. L. R., 445; Act of June 30,1906, 30 Statutes. 
768; People vs. Waters, 100 N. Y. S., 177). 

Section 2 of the act of 1898 is merely an application of 
that same principle to all articles of food or drink, i. e., 
prohibiting the sale of an inferior quality of an article in 
lieu of a better grade without notice to purchaser of what 
he is obtaining. It can be readily perceived that this pro- 




vision serves a double purpose: First, it is an expression on 
the part of the law-making power that where any article of 
food or drink is sold, a good quality, or in the language of 
the act “the best quality,” shall be furnished, thereby insur¬ 
ing to the consumer a high grade of food or drink, as the 
case may be. 

Secondly, it is a protection to the purchaser; that he shall 
not be imposed upon by the substitution of an inferior grade 
for a good grade of any article without his knowledge, thus 
enabling him to obtain that which he is paying for and 
which he supposes he is getting. 

A little reflection upon the requirements of sections 2 and 
3 will show that the provisions of the latter are much more 
exacting upon the vendors of milk than those of the former. 
Take the case at bar as an illustration: The use of reasonable 
care and diligence would prevent the milk from becoming 
dirty and keep it free from fecal matter, at least to the ex¬ 
tent as not to disclose the high bacteriological count shown in 
the analysis. It is not pretended on the part of the prosecu¬ 
tion that the milk must be absolutely clean and perfectly 
fresh, but only reasonably so, to be judged in each individual 
case by a jury of citizens. For the sale of stale milk there is 
no excuse at all, especially in such a case as the present, 
where the vendor is also the dairyman. These precautions 
would avoid prosecutions under section 2. Under section 3, 
however, a vendor of milk can never know whether his milk 
falls below the statutory standard until the same has been 
tested by a scientific expert. The theory of the act is that 
proper nourishment of healthy cows, under sanitary condi¬ 
tions, will produce standard milk. It usually does, but if it 
does not, the dealer is still liable, whether he is the dairyman 
or only a vendor. 

Although there be difficulty in the construction of a law, 
or some harshness in its application (which is not apparent 
in the present instance), or although more reasonable pro- 








visions might have been set out, yet these are not reasons for 
declaring the law invalid. 

Weigand vs. D. C., 22 App., 569, 570. 


If is respectfully submitted that the judgment below was 
erroneous and should be reversed. 

EDWARD H. THOMAS, 

FRANCIS H. STEPHENS, 

Attorneys for Plaintiff in Error. 
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